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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment gf, _

duty.
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Credit of any duty allowed to be utilized tcwards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on cr after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- -
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the spécial: Hench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west: regional bench of Customs Excise & Service -Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

me(m)ﬁwmﬁ2oo1a%we$whmgq-aﬁﬁafﬁamw

el =rmnfrewol, # T orfier & fawg ordier fFy MY M @ TR Wi Wit ol wwWE ged

&) HAT, T BT AT SR ATET A AT BUY 5 A AT SEA BH ¥ I&T HIYY 1000/~ BIF AL
B | STET STe Yo B AN, IS Dl FIT SR AR AT FHIAT wxsmamsomma‘ra‘r

':/7 \

' ).
T

B ‘m?fb/

®UT 5000 /-~ BT Fo= B || STEl SUIE Yoob B AT, |AMT BV AN AR AT T4 ST quso

IR AT S TET %wmwooo/ Wﬁﬁﬁ?ﬁlaﬁqﬁquﬁlﬁwﬁmﬁ

\‘/A\'




_.\Z-a

%@ﬂ%ﬁféﬂsw<%mﬁﬂaaa%aﬁla€§mawwma§%@aﬁanﬁvﬁmaﬁﬁﬁmﬁ
ammﬁwvmm@waﬁﬁaﬁwél . 4

The appeal to the Appellate Tribunal shall be filed in quadrupllcate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall- be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' :
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In case of the order covers a number of order-in-Original, fee for each 0O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excnsrng Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excrse Act, 1944, Sectron 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and :Service Tax, “Duty demanded” shall mclude
() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken
(i)  amount payable under Rule 6 of the Cenvat Credit Rules
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In view of above, an- appeal agalnst this order shall lie before the Tribunal on paym ent of 10% &
of the duty demanded where duty or duty and penalty are in dispute, or penalty, vs/here penalty e
alone is in dispute.” )
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M/s Inductotherm (India) Pvt. Ltd., Plot No.SM-6, Road No.11, Sanand-I|
Industrial Estate, village: Bol, Sanand, Ahmedabad -382 170 (hereinafter referred to as
‘the appellant) and Shri Mihir G. Patel, NManager (Finénce) of the appellant
(hereinafter referred to as ‘the Manager’) have preferred appeals against O.1.0. No. 46-
59/JC/2016/GCJ dated 06/03/2017 (hereinafter referred to as the ‘impugned order’)
passed by the Joint commissioner, Central Excise, Ahmedabad-1l (hereinafter referred
to as ‘the adjudicating authority’). Briefly stated, the facts of the case are that the
appellant, holding Central Excise registration No.AAACI36726XM001 and engaged in
the manufacture of Induction melting / heating furnace & welder & parts thereof falling
under Chapter 85 of the First Schedule to the Central Excise Tariff Act, 1985
(hereinafter referred to as CETA, 1985) was observed by Audit to have wrongly availed
exemption benefit of Notification No. 10/1997-CE dated 01/03/1997 on goods that
were not Scientific and Technical Instruments or Apparatus or Equipments (including
computers) not accessories and spare parts thereof and computers as the cleared

goods were Induction furnaces or its parts.

2. Fourteen Show Cause Notices (hereinafter the SCNs') }were issued to the
appellant for the periods ranging from 01/04/2005 to 31/12/2015 that were decided vide

the impugned order confirming duty demands as follows:

Sl. SCN F.No. & Date Period covered Amount
No. . confirmed
1. F.No.V./85/15-96/0A/2007 01/04/2005 to 31/08/2005 7,79,374/-
dated 30/09/2008 A -
2. | F.No.CCE-/Dn.V/Dem/21/08-09 dated | 01/07/2008 to 31/12/2008 %97,844/-
06/02/2009 &)
3. | F.No.CCE-Il/Dn.V/Dem/11/09-10 dated | 01/07/2009 to 31/12/2009 %2,071/-
23/03/2010
4. | F.No.V./85/15-63/0A/2010 01/01/2010 to 30/06/2010 T14,51,078/-
dated 23/12/2010 ’
5. | F.No.V./85/15-21/0A/2011 01/07/2010 to 31/03/2011 $5,48,474/-
dated 20/06/2011
6. | F.No.CCE-Il/Dn.V/Dem/59/11-12 dated | 01/04/2011 to 31/12/2011 ¥2,69,601/-
24/04/2012 ,
7. | F.No.V./85/15-94/0A/2012 1 01/01/2012 to 30/06/2012 $92,12,917/-
dated 11/01/2013 . o .
8. | F.No.CCE-ll/Dn.V/Dem/13/11-12 dated | 01/07/2012 to 31/12/2012 '¥1,24,898/-
15/07/2013
9. | F.No.CCE-ll/Dn.V/Dem/05/Inducto/13-14 01/01/2013 to 30/06/2013 %2,33,545/-
dated 28/10/2013 :
10. | F.No.V./85/15-37/0A/2014 01/07/2013 to 31/12/2013 | = <7,85,355/-
dated 21/07/2014 , ]
11. | F.No.CCE-ll/Dn.V/Dem/09/Inducto/14-15 01/01/2014 to 30/06/2014 %4,016/-
dated 30/09/2014
12. | F.No.CCE-II/Dn.V/Dem-14/Inducto/14-15 01/07/2014 to 31/12/2014 ¥3,67,198/-
dated 25/06/2015
13. | F.No.V./85/15-100/0A/2015 01/01/2015 to 30/09/2015 $44,95,670/-
dated 19/01/2016
14. | F.No.CCE-/Dn.V/Dem-01/Inducto/16-17 01/10/2015 to 31/12/2015 f§3;3:6_';‘512.51[-
dated 27/06/2016 - AN
TOTAL Central Excise duty confirmed: | ,31,87,08,566/=]
: S N7

The demand for interest and penalties as proposed in the SCNs were ?o'nﬁrmed and -

imposed_oh the appellant.
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Being aggrieved by the” impugned order, the éppellant has filed the instant

appeal, mainly on the following grounds:

1)

2)

3)

The adjudicating authority had erred in holding that goods in question were not
‘instrument, apparatus or equipment as contemplated under Notification
No.10/07-CE that does not define what is scientific or what is ‘instrument,
apparatus or equipment’ and hence popular meaning dictionary has to be
considered. The adjudicating authority has not recorded what is seientific and
technical. The goods in question are Induction Melting Furnaces, Induction
Heating Machinery and Induction Welding Equipment and they are purchased by
the buyer institutions for using them for a particular purpose which required
careful and exact work and hence instruments, apparatus and equipment as
contemplated under Column (3) of Notification No. 10/97-CE. The advantages of
Induction |Technology are optimized consistency, maximized productivity;
improved product quality, environment friendliness, reduced energy
consumption, inductive stirring etc. This shows that the said goods are scientific
and technical instruments, apparatus, equipment and parts / accessories thereof
in as much as these goods are instruments and equipment which convert
scientific principles to some common use of melting and heating of various
metals for research and such specific purposes. It is nobody’s case that the
certificates pursuant to which the appellant had supplied goods were fake or
wrong. It is no disputed that the appellant had supplied the goods in question to
the institutions like Indian Institute of Technology, National Physical Laboratory,
M.S. University of Baroda, Elctro Optical Instruments Researchr Academy,
Defence Metallurgical Research Laboratory, Vikram Sarabhai Space Centre etc
and none of these institutions was engaged in the manufacture or production of
goods on commercial basis. In view of several decisions including the judgment
of Hon’ble Bombay High Court in the cases of Lokesh Chemical Works — 1981
ELT 235 (Bom) and Bombay Chemicals Pvt. Ltd. — 1990 (49) ELT 1990 (Bom.),
the action of the adjudicating authority in holding the certificates issued by
authorized officers / authorities of specified institutions were wrong is illegal and
without jurisdiction.

The proceedings initiated by way of the SCNs were ex facie time barred as the
Revenue had not invoked extended period of limitation and there was no
allegation of any suppression of facts or willful mis-staterient or collusion or

contravention of any provisions with intent to evade duty. The certificates issued

by the Institutions were submitted by the appellant to the Central Excise officers
in charge of the factory while availing exemption under the said notification along
with purchase orders and hence there was no justification in the allegation of
suppression of facts. Hon'ble Supreme court in the cases like HMM Ltd — 1995
(76) ELT 497 and Cosmic Dye Chemical — 1995 (75) ELT 721 has held that a
specific allegation about any of the elements like suppression of facts, willful mis-
statement, fraud, collusion or contravention of the provisions of the Act and Rules
is required to be made in the SCN and the mala fide has to be established. Even
in cases where certain information was not disclosed as the assessee was under
a bona fide impression that it was not duty bound to disclose such information, it
would not be a case of suppression of facts as held by Hon'ble Supreme Court in
the case s of Padmini Products — 1989 (43) ELT 195 (SC) and Chemphor Drugs
& Liniments — 1989 (40) ELT 276 (SC). The order for imposition of penalty of
IRs.25,72,288/- is ex facie illegal and without jurisdiction because there has been
no intention to evade payment of duty on the appellant’s part and was in violation
of the principles laid down by Hon’ble Supreme Court in the case of Hindustan

Steel Ltd. — 1978 ELT (J159)

As regards the co-appellant, it has heen held that the action for imposing penalty - . |

of Rs.1,00,000/- on the co-appellant was wholly illegal and unjustified for-the

simple reason that no ground is adduced in the impugned order to désor

Following the principles laid down in several judgments / decisions, f:ég'a;ttléd %
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personal penalty cannot be imposed on the co-appellant as there was no
contravention on his part.

4, Personal hearing in the appeal was held on 10/01/2018 that was attenggd by
Shri Paresh M. Dave, Advocate. Learned Advocate reiterated the grounds of appeal
and pointed out that original authority’s observation at Para 30.5 that appellant had not
submitted any material is not correct. He took me through his replies to original
authority. He explained the case in details and requested for remand in view of

observation at Para 30.5 of the impugned order.

5. Having carefully gone through the contents of the impugned order as well as the
grounds of appeal, | find that the matter for decision before me is whether the
exemption benefit under Notification No. 10/1997-CE dated 01/03/1997 is available to
various types of Induction furnaces as well as products like Induction Coil, Spares of
Induction Furnace, Induction Billet Heater & Accessories; Air Vacuum furnace, Non-
asbestos insulation sheets etc. cleared by the appellant. In the grounds of appeal the
appellant has pointed out that the adjudicating authority had not appreciated the
evidences. Even during the personal hearing it was emphasized by the learned
Advocate appearing for the appellant that in view of paragraph 30.5 of the impugned
order stating that the appellant had not submitted any material the facts were incorrect

and hence the case may be remanded for fresh order by the adjudicating authority.

6. On considering the finding of the adjudicating authority in paragraph 30.5 of the
impugned order holding that the notice was not able to bring out any evidence on record
to establish that the goods cleared under exemption Notification No. 10/97-CE are
Scientific and technical Instruments, apparatus or equipment or accessories or spare
parts thereof, | find that the appellant has contended in the grounds of appeal that it had
submitted purchase orders as well as certificates issued by the specified institutions
describing the use of the Induction Melting Furnaces, Induction Heating Machinery and
Induction Welding Equipment showing clearly that these equipments were in the nature
of ‘Scientific: and Technical Equipment’. The eyidentiaw value of such certificates
cannot be set aside without proper veriﬁcetion énd without adducing evidence to the
contrary that the equipments were not used as ‘Scientific and Technical Equipment'.
Therefore, the case is remanded back to the original authority for proper findings on the
evidentiary value of the purchase orders as well as the certificates from the specified
Institutions produced by the appellant. Once the use of the equipments by the
Institutions is ascertained' then a decision can be arrived at as to whether the

equipments can be considered as ‘Scientific and l'echmcal Equipment’. The appellant

is directed to produce all the material that it WISheS to rely on before the adjudlcatlng

authority as well any other evidence in support of its claim to exemption under the 'said

Notification, when the case is posted for person hearmg As regards the appeal agamst‘
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penalty imposed on the Manager, the same can be decided only in conjunction with the
decision of the case on merits. In view of the above discussions, bothihe appeals are

allowed by way of remand.

7. IreEatst garT gor A 7€ et 1 PTerT suRted alid & R sar ¥
The appeals filed by the appellants stands disposed of in the above terms. \ wﬂ
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YA (Idiod-2)
Date: 24 /01 /2018
Attesggd

(K. B/Ja{b)

Superintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.

To
1) M/s Inductotherm India Pvt. Lid.,
Plot No. SM-6, Road No.11,
Sanand-ll Industrial Estate, Bol-village,
Sanand, Ahmedabad — 382 170.

2) Shri Mihir G. Patel, Manager (Finance)
M/s Inductotherm India Pvt. Ltd.,
Plot No. SM-6, Road No.11,
Sanand-ll Industrial Estate, Bol-village,
Sanand, Ahmedabad — 382 170.

Copy to: o
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad-Ill.
3. The Additional Commissioner, C.G.S.T.(System), Ahmedabad-III.
4. The Deputy Commissioner, C.G.S.T.Division: [Il, Ahmedabad.
5. Guard File.
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